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CORP ORATE DISCLOSURE STATEMENT 

Raymond Por ras and P ila r  Orellana  a re not  corpora t ions. The

Nat iona l Right  to Work Lega l Defense Founda t ion  has no parent

corpora t ion  and no publicly held company owns 10% or  more of the

Founda t ion’ s stock.

/s/ William L. Messenger
William L. Messenger
c/o Nat iona l Right  to Work Foundat ion
8001 Braddock Rd., Suite 600
Spr ingfield, VA 22160
703.321.8510
703.321.9319 (fax)
wlm@nrtw.org    

  
 Counsel for the Am ici 
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INTEREST OF THE AMICI 

This case concerns whether  a  Concession  Agreement  imposed on

those who per form drayage t rucking services a t  the Por t  of Los Angeles

is preempted by federa l law. Raymond Por ras and P ilar  Orellana  have

an  in terest  in  the outcome of th is case because they, like the vast

major ity of dr ivers a t  the por t , a re independent  owner -opera tors. If

upheld, the Concession  Agreement  will compel them, as condit ion  of

working a t  the por t , to for feit  their  independence as owner -opera tors

and become employees of a  t rucking service. 

The Foundat ion  has an  in terest  in  th is case because the Por t  is

a t tempt ing to force owner -opera tors to sacr ifice their  r igh t  to work as 

independent  cont ractors as a  condit ion  of opera t ing a t  the Por t . The

Founda t ion  is a  nonprofit , char itable organiza t ion  tha t  provides free

lega l a id to individua ls whose r ight  to work is in fr inged upon.

Founda t ion  a t torneys have represented the in terests of individua ls

before the Supreme Cour t  and the Nin th  Circu it  in  numerous cases.  

The amici have moved for  leave to file an  amicus br ief in  th is case

in  suppor t  of the Appellan t .

Case: 10-56465   01/04/2011   Page: 5 of 18    ID: 7599402   DktEntry: 19-2



-2-

STATEMENT P URSUANT TO LOCAL RULE 29(c)(5)

The amici hereby sta te tha t  (1) no par ty’ s counsel au thored th is

br ief in  whole or  in  par t ; (2) no par ty or  a  pa r ty’ s counsel cont r ibu ted

money tha t  was in tended to fund prepar ing or  submit t ing the br ief; and

(3) no person  other  than  an  amicus cur iae con tr ibu ted money tha t  was

in tended to fund prepar ing or  submit t ing the br ief.

ARGUMENT 

The amici suppor t  the br ief of Appellan t  Amer ican  Trucking

Associa t ions, and submit  th is br ief to expound upon two poin ts: (I) the

pract ica l effect  of excluding thousands of independent -owner  opera tors

from the Por t ; and (II) the ramifica t ions of the Dist r ict  Cour t ’ s

expansive in terpreta t ion  of the market  par t icipan t  doct r ine.

I. Th e  Con ce ss ion  Agre e m e n t Will Econ omically  Dis locate
Th ou san ds  of In de pe n de n t Ow n e r-Ope rators  Wh o P e rform
Drayage  Se rvice s  at  Th e  P ort

The cha llenged provisions of the Por t ’ s Drayage Services

Concession  Agreement  a re in tended to dr ive independent  owner-

opera tors from the Por t  of Los Angeles. The“ Employee Dr iver”

provision  fla t ly tha t  manda tes tha t  a ll dr iver s per forming drayage
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 The provision  of the Concession  Agreement  requir ing tha t1

drayage t rucks have off-the-st reet  pa rking a lone will resu lt  in
“ significant  increased costs to motor  ca r r ier s,”  with  the est imated cost
to motor  ca r r ier s averaging $21,237 per  t ruck. Am . T ruck ing Ass’ ns,
Inc. v. City of Los Angeles, 2010 WL 3386436, a t  * 32 (C.D. Cal. Aug. 26,
2010) (“ AT A-V” ).

-3-

services a t  the Por t  must  become employees of licensed motor  ca r r iers

by December  2013, and provisions rela t ing to off-st reet  pa rking,

main tenance, and financia l capability make it  exceedingly difficu lt  for

owner-opera tors to opera te a t  the Por t  even  absent  the mandate of the

Employee Dr iver  provision .1

If the Por t ’ s scheme is upheld, the vict ims will be individua ls like

amici Raymond Por ras and Pila r  Orellana . They a re owner -opera tors,

meaning tha t  they own their  t rucks and work for  themselves. As their

own bosses, they en joy the independence of set t ing their  own schedules

and opera t ing their  t rucking businesses as they see fit . The Concession

Agreement  will force them to for feit  th is independence, sell their  t rucks,

and become employees of la rger  companies to cont inue opera t ing a t  the

Por t . Declara t ions from Por ras and Orellana  tha t  descr ibe how they will

be persona lly harmed by the Concession  Agreement  a re included in  an
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  These decla ra t ions a re par t  of the record in  th is case because2

Porras and Orellana  submit ted the decla ra t ions to the Dist r ict  Cour t  in
suppor t  of the Amer ican  Trucking Associa t ions’  Mot ion  for  In junct ion
Pending Appeal (Docket  No. 313).

-4-

addendum to th is br ief.   2

Of course, Por ras and Orellana  will not  be the only individua ls

suffer ing these harms. Approximately 16,000 t rucks per form drayage

services a t  the por t  annua lly. AT A-V , 2010 WL 3386436, a t  * 16. “ One

Por t  study est imated tha t  85% of drayage dr ivers a re independent

cont ractors, ra ther  than  employees, and ATA est imates tha t  number  as

closer  to 98%.”  Am . T ruck ing Ass’ ns, Inc. v. City of Los Angeles, 559

F.3d 1046, 1049 (9th  Cir . 2009) (“ AT A-II” ). The Concession  Agreement

thus threa tens thousands of independent  owner -opera tors with

economic disloca t ion .

These small businessmen a re to be excluded from the drayage

business under  the flimsiest  of pretexts: tha t  it  will reduce the Por t ’ s

administ ra t ive costs of ensur ing compliance with  it s Clean  Truck

Program. AT A-V , 2010 WL 3386436, a t  * 48. This is akin  to professing it

necessa ry to st r ike someone in  the head with  a  sledgehammer  to kill a

fly, as the harm tha t  will be inflicted upon owner -opera tors fa r  exceeds
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 The Dist r ict  Cour t  cla ims tha t  the benefit s outweighing the costs3

“ is ir r elevant  to whether  the provision  addresses a  va lid propr ieta ry
in terest .”  Id . a t  * 49. While the Cour t  is not  required to closely weigh
the costs versus the benefit s of an  act ion , the vast  dispar ity in  cost
versus benefit  indica tes tha t  the Por t  is not  pursu ing the administ ra t ive
object ive cla imed, but  ra ther  an  u lter ior  regula tory object ive. 

-5-

any minor  minister ia l benefit  ga ined by the Por t . The cla im a lso r ings

fa lse, as the Dist r ict  Cour t  it self found tha t  the “ employee dr iver

provision  would significant ly a ffect  costs of drayage services.”  Id . a t  *

31. Est imates ranges from a  167% pr ice increase to a  “ $500 million

[increase] to the annua l opera t ing costs of Por t  drayage.”  Id . Any

administ ra t ive savings ostensibly reaped from forcing independent

cont ractors to become employees will not  come close to the significant

economic and socia l costs tha t  the act ion  will incur .  3

II. Th e  Dis tric t  Cou rt Dram atica lly  an d Erron e ou s ly
Expan de d Th e  Scope  of Th e  “ Marke t P artic ipan t”
Exe m ption  to  th e  P re e m ptive  Effe cts  o f Fe de ral Law      

The Dist r ict  Cour t ’ s lega l conclusion  in  th is case borders on  the

incredible: tha t  an  across-the-board environmenta l ru le imposed on  over

16,000 t rucks tha t  annua lly opera te a t  the busiest  por t  in  the na t ion  is

not  a  regula tory act ion , bu t  an  act  of market  par t icipa t ion  wholly

exempt  from the preempt ive effects of a  federa l law tha t  expressly
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forbids loca l r egu la t ion  of the t rucking indust ry. AT A-V , 2010 WL

3386436, a t  ** 45-50. If adopted by th is Cour t , the Dist r ict  Cour t ’ s

decision  will resu lt  in  the market  pa r t icipant  exempt ion  swallowing the

ru le “ tha t  the Laws of the United Sta tes . . . sha ll be the supreme law

of the land.”  Supremacy Clause to the U.S. Const itu t ion , a r t . VI, cl. 2.  

1. The Dist r ict  Cour t  sta tes tha t  “ the Concession  Agreement  as a

whole is an  essent ia lly propr iety act ion . . . because the Por t  took the

act ion  in  order  to susta in  and promote Por t  opera t ions.”  AT A-V , 2010

WL 3386436, a t  * 45. Under  th is ra t iona le, everyth ing tha t  the Por t  of

Los Angeles does is an  act  of market  par t icipa t ion , as a ll of it s act ions

are presumably mot iva ted by a  desire to “ susta in  and promote Por t

opera t ions.”  Id . If the Dist r ict  Cour t ’ s ra t iona le were adopted by th is

Cour t , every seapor t  on  the West  Coast  would be t ransformed in to an

independent  fiefdom wholly exempt  from the st r ictures of federa l law.

Each  por t  could establish  it s own separa te system for  regula t ing

t ranspor ta t ion , the environment , labor  rela t ions, and other  mat ters

without  regard to federa l policy. The resu lt  will be the Ba lkaniza t ion  of

na t iona l regula tory policies a long the na t ion’ s en t ire western  seaboard. 
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The Dist r ict  Cour t ’ s reasoning is even  more fa r  reaching than  it s

u lt imate conclusion . The cour t  reasoned tha t : (1) the Por t  ea rns revenue

by charging fees to those doing business a t  the Por t ; (2) environmenta l

lawsuit s th rea ten  to impede the growth  of business a t  the Por t ; and,

thus (3) the Concession  Agreement  is propr iety because it  r esolves the

environmenta l lawsu it s tha t  th rea ten  the business from which  the Por t

ea rns revenue. Id . a t  ** 45-47. The not ion  tha t  a  government’ s in terest

in  der iving revenue from economic act ivity makes government  policies

in tended to facilita te economic act ivity acts of market  pa r t icipa t ion  will

pract ica lly elimina te the ru le of federa l preemption  as it  applies to

economic regula t ions. The Third Circu it  recognized as much in  Hotel

Em ployees Union  v. S age Hospitality, 390 F .3d 206 (3d Cir . 2004): 

If we t rea ted a  public agency’ s bare in terest  in  maximizing tax
revenue as a  propr ieta ry in terest , then  preempt ion  ana lysis would
not  apply to any sta te ru le a rguably designed to cur ta il labor  st r ife
tha t  th rea tens to reduce corpora te profit s and, therefore, tax
receipts. Expanding the concept  of market  pa r t icipa t ion  to
embrace so broad a  concept  of propr ieta ry in terest  would render
preempt ion  law in  th is a rea  a  nullity.

Id . a t  216. 
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 The S age cour t  u lt imately held tha t  the city act ion  a t  issue in  the4

case const itu ted market  pa r t icipa t ion  because it  “ was not  designed
simply to protect  the City's in terest  in  tax revenues.”  Id . a t  216. Unlike
here, the city was indirect ly providing bond financing to the project  a t
issue (a  hotel) and thus had a  propr iety in terest  in  the project . Id . a t
216-17. By cont rast , the Por t  does not  finance drayage t rucking or
otherwise par t icipa te direct ly in  the drayage market .       

-8-

A public en t it ies’  in terest  in  collect ing fees or  taxes from pr iva te

businesses with in  it s ju r isdict ion  is not  a  propr ieta ry in terest , but  a

governmenta l in terest . S ee id . (an  “ in terest  . . .  in  the projected st r eam

of increased tax revenue which  the City hopes to receive if the project  is

successfu l”  is “ governmenta l, not  propr ieta ry,”  and “ simply the

t radit iona l government  in terest  in  enhanced revenue tha t  applies

anyt ime the City seeks to increase it s tax base” ).  Thus, cont ra ry to the4

Dist r ict  Cour t , the Por t ’ s Concession Agreement  is not  an  act  of a

market  pa r t icipa t ion  merely because it  will (supposedly) increase Por t

fee revenues by (somehow) facilita t ing economic growth  a t  the Por t .  

     2. Turn ing to the individua l provisions of the Concession

Agreement , the Dist r ict  Cour t  found them to be acts of market

par t icipa t ion  by re-cast ing two t radit iona l regula tory object ives as

propr ieta ry object ives, namely the Por t ’ s ostensible: (1) adm inistrative
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 S ee AT A-V , 2010 WL 3386436, a t  ** 48 (finding tha t5

“ t ransfer [ing] the financia l burden  of administ ra t ion  and
record-keeping onto the t rucking companies”  is an  act ion  “ tha t  a
pr iva te company with  substan t ia l market  power—such as the oligopoly
power  of the Por t—would take when possible in  pursu it  of maximizing

(continued...)

-9-

in terest  in  reducing it s administ ra t ive cost  of enforcing it s clean-t ruck

environmenta l regula t ion , AT A-V , 2010 WL 3386436, a t  ** 48-49; and

(2) political in terest  in  genera t ing good-will amongst  loca l cit izens and

avoiding lawsuit s and pressures from environmenta l groups, id . a t  * 50. 

These in terests a re purely governmenta l in terests tha t  bear  no

rela t ion  to the in terest  in  “ efficien t  procurement  of goods and services”

required for  market  par t icipa t ion . Cham ber of Com m erce v. Brown , 554

U.S. 60, 70 (2008). Accept ing these regula tory in terests as being

propr iety would exempt  vast  swaths of sta te and loca l law from the

preempt ive effects of federa l law. Indeed, the passage of most  laws is

mot iva ted, a t  lea st  in  par t , by a  desire to genera te polit ica l goodwill

amongst  cit izens and appease specia l in terest  groups. 

  The Dist r ict  Cour t  a t tempts to just ify it s conclusion  tha t

administ ra t ive and polit ica l in terests a re propr iety in  na ture by

asser t ing tha t  pr iva te companies can  be mot iva ted by such  concerns.5

Case: 10-56465   01/04/2011   Page: 13 of 18    ID: 7599402   DktEntry: 19-2



(...continued)5

profit” ); id . a t  * 50 (off-st reet  pa rking, placard, financia l capability, and
maintenance provisions a re  “ act ions would a lso be pursued by a
profit -maximizing pr iva te company in  the same circumstances” ). 

-10-

But  th is does not  make the governm ent’ s pursu it  of these in terest s

propr iety, as pr iva te actors can  be mot iva ted by regula tory in terests

without  fea r  of federa l preempt ion . The Supreme Cour t  recognized th is

in  Gould when reject ing Wisconsin’ s cla im tha t  it  acted as a  market

par t icipant  when refusing to do business with  companies tha t  viola te

the Nat iona l Labor  Rela t ions Act  (“ NLRA” ):

Noth ing in  the NLRA, of course, prevents pr iva te purchasers from
boycot t ing labor  law viola tors. But  government  occupies a  unique
posit ion  of power  in  our  society, and it s conduct , regardless of
form, is r igh t ly subject  to specia l r est ra in ts. Outside the a rea  of
Commerce Clause jur isprudence, it  is fa r  from unusua l for  federa l
law to prohibit  Sta tes from making spending decisions in  ways
tha t  a re permissible for  pr iva te par t ies.  The NLRA, moreover , has
long been  understood to protect  a  range of conduct  aga inst  sta te
but  not  pr iva te in ter ference.  The Act  t rea t s sta te act ion
differen t ly from pr iva te act ion  not  merely because they frequent ly
take differen t  forms, but  a lso because in  our  system Sta tes simply
are differen t  from pr iva te par t ies and have a  differen t  role to play.

Wisconsin  Dept. of Industry v. Gould  Inc., 475 U.S. 282, 290 (1986)

(in terna l case cita t ions omit ted). The Supreme Cour t  reitera ted th is

point  in  Boston  Harbor: 
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The conceptua l dist inct ion  between regula tor  and purchaser  exist s
to a  limited extent  in  the pr iva te sphere as well. A pr iva te actor ,
for  example, can  par t icipa te in  a  boycot t  of a  supplier  on  the basis
of a  labor  policy concern  ra ther  than  a  profit  mot ive. [Gould , 475
U.S a t  290]. The pr iva te actor  under  such  circumstances would be
a t tempt ing to “ regula te”  the supplier s and would not  be act ing as
a  typica l propr ietor . The fact  tha t  a  pr iva te actor  may “ regula te”
does not  mean, of course, tha t  the pr iva te actor  may be
“ pre-empted”  by the NLRA; the Supremacy Clause does not
require pre-empt ion  of pr iva te conduct . Pr iva te actors therefore
may “ regula te”  as they please, as long as their  conduct  does not
viola te the law. As the above passage in  Gould makes clea r ,
however , Sta tes have a  qua lita t ively differen t  role to play from
pr iva te par t ies. Ibid . When the Sta te act s as regula tor , it  per forms
a  role tha t  is character ist ica lly a  governmenta l ra ther  than  a
pr iva te role, boycot t s notwithstanding. Moreover , as regula tor  of
pr iva te conduct , the Sta te is more powerfu l than  pr iva te par t ies.

Building and Construction  T rades Council v. Associated  Builders &

Contractors (“ Boston  Harbor”), 507 U.S. 218, 229 (1993).

Here, the Por t  is an  independent  depar tment  of the City of Los

Angeles with  the au thor ity to issue ru les and regula t ions govern ing

Por t  opera t ions. AT A-V , 2010 WL 3386436, a t  * 8. Ir respect ive of

whether  pr iva te actors might  somet imes be mot iva ted by administ ra t ive

or  polit ica l concerns, when a  public ent ity such  as the Por t  issues ru les

predica ted upon such  concerns (such  as the Concession  Agreement), it  is

act ing as governmenta l body and not  as a  market  pa r t icipant . 
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CONCLUSION

The Dist r ict  Cour t ’ s decision  upholding the Concession

Agreement  will resu lt  in  severe and unwarranted economic and socia l

harm to thousands of independent  owner -opera tors and expand the

breadth  of the market  pa r t icipant  doct r ine fa r  beyond it s logica l

ra t iona le. The amici urge tha t  the Dist r ict  Cour t ’ s opin ion  be reversed

and tha t  the Concession  Agreement  be found preempted by federa l law.

/s/ William L. Messenger
William L. Messenger
c/o Nat iona l Right  to Work 
Foundat ion
8001 Braddock Rd., Suite 600
Spr ingfield, VA 22160
703.321.8510
703.321.9319 (fax)
wlm@nrtw.org 

Counsel for Am ici Raym ond Porras,
Pillar Orellana, and  the N ational
R ight to Work  Legal Defense
Foundation
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STATEMENT OF RELATED CASES

There a re no rela ted cases pending in  the Ninth  Circu it  Cour t  of

Appea ls. 

CERTIFICATE OF COMP LIANCE  

I hereby cer t ify tha t  th is br ief complies with  the type volume

limita t ion  of Fed. R. App. P . 29(d) because it  conta ins 2,489 words, and

tha t  th is br ief complies with  the typeface requirements of Fed. R. App.

P . 32(a )(5) and the style requirements of Fed. R. App. P . 32(a )(6)

because the br ief was prepared in  a  propor t iona lly spaced typeface

using Wordper fect  v.11.0 in  a  14 poin t  New Century Schoolbook

typeface.   

Respect fu lly submit ted th is 4th  day of J anuary 2011

/s/ William L. Messenger
William L. Messenger
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CERTIFICATE OF SERVICE 

I hereby cer t ify tha t  on  4 J anuary 2011, I elect ronica lly filed the
foregoing with  the Clerk of the Cour t  for  the United Sta tes Cour t  of
Appea ls for  the Ninth  Circu it  by using the appella te CM/ECF system.
Par t icipants in  the case who a re registered CM/ECF users will be
served by the appella te CM/ECF system. 

I fur ther  cer t ify tha t , on  4 J anuary 2011, I have caused the foregoing
document  to be mailed by F ir st -Class Mail, postage prepa id, to the
following who may be non-CM/ECF par t icipants: 

Steven S. Rosentha l
Alan  K. Pa lmer
Tiffany R. Moseley
David L. Cousineau
Susanna  Y. Chu
Kaye Scholer , LLP
The McPherson  Building
901 F ifteenth  St reet , N.W.
Washington , DC 20005-2327

Thomas A. Russell
Genera l Counsel

J oy M. Crose
Assistan t  Genera l Counsel

Simon M. Kann
Deputy City At torney
LA City Attorney’ s Office
425 South  Pa los Verdes St reet
San  Pedro, Californ ia  90731

Bryant  Delgadillo
Kaye Scholer , LLP
1999 Avenue of the Sta rs
Suite  1700
Los Angeles, CA 90067

David Pet t it
Melissa  Lin  Per rella
Adr iano Mar t inez
Natura l Resources Defense
Council, Inc.
1314 Second St reet
Santa  Monica , Californ ia  90401

/s/ William L. Messenger
William L. Messenger
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